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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 23rd day of July, 2002

)

THOVAS H. COLLI NS, )
Commandant , )
United States Coast Cuard, )
)

v ) Docket ME-171

)

JONATHAN D. NI TKI N, )
)

Appel | ant . )

)

OPI Nl ON AND ORDER

Appel I ant, by counsel, seeks review of a decision of the
Vi ce Commandant (Appeal No. 2622, dated March 15, 2001) affirmng
a decision entered by Coast Guard Chief Admnistrative Law Judge
Peter A Fitzpatrick on April 13, 2000, follow ng a hearing on
Novenber 9 and 10, 1999. U The 1 aw j udge sustai ned a charge of

m sconduct on an allegation that the appellant, while serving as

'Copi es of the decisions of the Vice Commandant (acting by
ation) and the |law judge are attached. The Coast Cuard

de
fi a reply opposing the appeal .
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a pilot aboard the Tank Vessel CHELSEA under the authority of his
Merchant Mariner's License (No. 036785), had failed to sound a
war ni ng signal (five short whistle blasts) prior to his vessel’s
collision with a container ship, the MV MANZANI LLO on January
29, 1999, in the vicinity of Mam Harbor Sea Buoy. He therefore
ordered that appellant's |icense be suspended for five nonths,
one nonth outright with four additional nonths' suspension
remtted on twelve nonths' probation. For the reasons di scussed
bel ow, we will grant the appeal.

The facts surrounding the collision and the appellant’s
involvenent in it are extensively set forth in the decisions of
the | aw judge and the Vice Commandant . B Only a few of themare
relevant to our review of, and di sagreenent with, the | aw judge’'s
finding that appellant, pursuant to 72 COLREGS Rul e 34(d), was
obligated to sound a warning signal. That finding is predicated
on the | aw judge’s assessnent that appellant was not sure whet her
his vessel could avoid a collision after the unilateral decision
of the other vessel’s pilot to execute a port-side passing after
agreenent with himhad been reached on a starboard to starboard

passing.EI That assessnent, in our view, does not square with the

°The Coast Guard had charged appellant w th m sconduct, for
allegedly violating three different rules established by the 1972
Convention on the International Regul ations for Preventing
Collisions at Sea (“72 COLREGS’), and with negligence in
connection wth the incident. The |law judge rejected the
negli gence all egation and found only one rul e violation.

%Rul e 34(d) provides as follows:

Rul e 34(d)
Maneuveri ng and Warni ng Signal s



record.

We do not agree that appellant’s radi o communi cations with
the pilot of the MANZANI LLO can reasonably be read as evincing
doubt over whether a collision could be avoided if a port-to-port
passi ng were attenpted.EI To the contrary, we think they clearly
regi stered appellant’s firmconviction that, given the relative
positions of the vessels when the pilot of the MANZANI LLO advi sed
that he would take his vessel to the CHELSEA s port side, a
col lision was inevitable.EI The issue is not whether the
appel lant had tinme to sound a danger signal; he clearly did. The
only issue under the rule relevant to the Coast CGuard' s charge is
whet her appell ant was “in doubt whether sufficient action [was]
bei ng taken by the [ MANZANI LLO to avoid collision.” Appellant’s

(..continued)

(d) When vessels in sight of one another are
approachi ng each other and from any cause either vessel
fails to understand the intentions or actions of the other,
or is in doubt whether sufficient action is being taken by
the other to avoid collision, the vessel in doubt shal
i mredi ately indicate such doubt by giving at |east five
short and rapid blasts on the whistle. Such signal nay be
suppl enmented by a light signal of at |east five short and
rapid fl ashes.

't is not clear fromthe record why the Vice Commandant and
| aw j udge believe that whistle comunications nust be utilized
even though the parties have fully comuni cated their maneuvering
intentions and concerns by radio, bridge to bridge. W note,
however, that the courts, in the context of admralty litigation,
do not share the Vice Commandant’s position that a whistle signal
nmust be sounded even in situations in which all agree it would
not have done any good (that is, helped to avert a collision).

®Indeed, it is fair to say that both the appellant and the
CHELSEA' s master were shocked and alarned at the | ast m nute
deci sion of the MANZANILLO s pilot to maneuver his vessel in a
manner that they unhesitatingly believed could not be safely
acconpl i shed.



4
unequi vocal , albeit ignored, rejection of the proposed change to
t he passi ng agreenent establishes that he did not, within the
meani ng of Rule 34(d), entertain such doubt. Had he sounded the
danger signal at that point, it would have been to alert others
not privy to his radio communications with the MANZANI LLO of the
i mm nence of a collision, not to warn the MANZANI LLO t hat he
doubt ed whet her that vessel was doi ng enough to avoid one. Bl In
any event, we do not agree that the signal was mandatory in the
ci rcunstances presented. It follows that appellant’s failure to
gi ve one was not m sconduct.

ACCORDI NGY, IT IS ORDERED THAT:

1. The appellant’s appeal is granted; and

2. The decision of the Vice Commandant affirm ng the
deci sion and order of the |law judge is reversed.
BLAKEY, Chairman, and HAMVERSCHM DT, GOG.I A, and BLACK, Menbers

of the Board, concurred in the above opinion and order. CARMXDY
Vi ce Chairman, did not concur.

°t may well be that using the danger signal to warn others
of the nearness of a collision would be beneficial, but that is
not a purpose for which use of the signal is required by the
rule.



